@ Asian Domain Name Dispute Resolution Centre
ADNDRC
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ADMINISTRATIVE PANEL DECISION

Case No.: HK-2101446
Complainant: WANG SONG F#
Respondent: XIAOJUN LIU
Disputed Domain Name: <6543.COM >

1. The Parties and Contested Domain Name

The Complainant is Wang Song (FE#2) (hereinafter referred to as the “Complainant”), of

IEEmEEXEERE/NX 11-343, [ (address in Simplified Chinese).

The Authorized Representative of the Complainant is Wang Peibi and is affiliated with Qi
Fa Fa Zhishi Chanquan Fuwu Youxian Gongsi of Jt =8 g X X+ A 2 S
$REE 12 = 1203 =, F'[H (address in Simplified Chinese).

The Respondent is Xiaojun Liu, (hereinafter referred to as the “Respondent”) of Room

705, 1877 Pudongnan Road, Shanghai, People’s Republic of China.

The domain name at issue is <6543.com> (hereinafter referred to as the “Disputed
Domain Name”), registered with GoDaddy.com, LLC of Suite 219, 14455N Hayden
Rd, Scottsdale, Arizona, AZ 85260, United States of America (hereinafter referred to as
the “Registrar”).



Procedural History

On 7 April 2021, the Complaint (in the Chinese language, with some minor elements in the
English language) was filed with the Hong Kong Office of the Asian Domain Name
Dispute Resolution Centre (hereinafter referred to as the “Centre”), in accordance with the
Uniform Domain Name Dispute Resolution Policy (the “Policy”) approved by the Internet
Corporation for Assigned Names and Numbers (“CANN”) on 24 October 1999, the Rules
for Uniform Domain Name Dispute Resolution Policy (the “Rules”) approved by ICANN
Board of Directors on 28 September 2013, and the Asian Domain Name Dispute
Resolution Centre (“ADNDRC”) Supplemental Rules to the ICANN Uniform Domain
Name Dispute Resolution Policy and the Rules for the Uniform Domain Name Dispute
Resolution Policy (the “Supplemental Rules”) effective from 31 July 2015.

On 8 April 2021, the Centre confirmed receipt of the Complaint and requested the
Complainant to submit the necessary case filing fees in accordance with Article 15 of the

Supplemental Rules.

On the same day, the Centre notified the Registrar of the Complaint and requested the

Registrar to verify information associated with the Disputed Domain Name.

On 9 April 2021, the Registrar wrote to the Centre for an English version of the Complaint

in order to complete the verification request.

On 10 April 2021, the Registrar transmitted to the Centre its verification response
disclosing registrant information for the Disputed Domain Name, in which the Registrar
stated that Wang Song is not the registrant of the Disputed Domain Name; that the ICANN
Policy is applicable to the Disputed Domain Name; that the language of the Registration
Agreement of the Disputed Domain Name is English as provided by the Whois database;
and that the Disputed Domain Name has now been placed under the registrar lock.

On 13 April 2021, the Centre informed the Complainant that the contact information of the
Respondent in the Complaint is different from the Whois information provided by the

Registrar:



“In accordance with Article 4 of the Rules for the ICANN Uniform Domain
Name Dispute Resolution Policy (‘Rules’), we are now reviewing the
Complaint for administrative compliance with the Policy and its Rules, and

have found the following deficiency.

The information of the Respondent in the Complaint is different from the
Whois information provided by the Registrar:

Domain Name: 6543.com

Name: Xiaojun Liu

Email: eur678@hotmail.com

Address: Room 705, 1877 PUDONGNAN road, Shanghai, China 200125
Phone: +86. 13901740791

Name of Registrar: GoDaddy.com, LLC

For the deficiency stated on the above, may we ask the Complainant to
update the information of the Respondent in the Complaint Form with
reference to the Whois information provided by the Registrar. The
Complainant Form of scanned version(signed) and word version should be

)

sent to the Centre.’

According to Article 4(d) of the Rules, the Complainant is hereby required
to rectify the above deficiency within 5 calendar days (18 April 2021),
failing which the Complaint will be deemed withdrawn without prejudice to

submission of a different complaint by the Complainant.”

On 16 April 2021, the Centre verified that the Complaint satisfied the formal requirements
in accordance with the Policy, the Rules and the Supplemental Rules. In accordance with
the Rules, the Centre formally notified the Respondent of the Complaint and the
proceedings commenced on 16 April 2021.

Under Paragraph 5 of the Rules, the due date for the Respondent to file a Response was on
or before 6 May 2021.


mailto:eur678@hotmail.com

On 7 May 2021, the Centre wrote to Dr. Christopher To enquiring as to his availability to
act as a Sole Panelist (the “Panelist”) is relation to the Disputed Domain Name and

whether he is in a position to act independently and impartially between the Parties.
The Centre appointed Dr. Christopher To as the Panelist in this matter on 11 May 2021.

The Panelist finds that it was properly constituted and has acted independently and

impartially in reaching its conclusion.

In accordance with Paragraph 15(a) of the Rules, the Panel is of the view that it shall
decide the Complaint on the basis of statements and documents submitted to it.

According to Paragraph 15(d) of the Rules, this Panel shall issue a reasoned decision.

Factual background

Complainant

The Complainant established a limited company (in Simplified Chinese “JbEF & {7 K M
Y AR/ E]Y), in Beijing of the People’s Republic of China (see Attachment 6 of the

Complaint).

On 26 June 2010, the Complainant purchased and registered the Disputed Domain Name
on SEDO.COM (see Annex 4 of the Complaint) and the Complainant officially became the
owner of the Disputed Domain Name on 8 July 2010 (see Annex 5 of the Complaint).

The Complainant used the Disputed Domain Name to run its online gaming 6543

€ J/1iEx%

minigames business “ 5 scom 7 (<6543 /).

As claimed by the Complainant, on 26 December 2011, tianya.cn messaging mistakenly
leaked the Complainant’s password with the Registrar and the password of Disputed
Domain Name registered email address ‘“dinokingwang@gmail.com”. The Disputed

Domain Name was inappropriately used by a hacker with mala fide intentions.
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On 21 February 2013, the Complainant filed a Complaint (“Initial Complaint’) with the
ADNDRC-Beijing Office ( https://www.adndrc.org/files/udrp/CN/CN-1300653 Decision.pdf ).
As the Complainant had not complied with 4(a) of the Policy, the ADNDRC-Beijing

Office rejected the Initial Complaint.

On 14 June 2013 and 1 August 2013, the Complainant approached the Chinese Public
Security Bureau (FP[E/\ZAH1452) to report the incident (see Annex 3 of the Complaint).

The Chinese Public Security Bureau (F1[E/3Z4f/1.52) dealt with the incident but given that

the criminal component occurred outside the jurisdiction of the People’s Republic of China,

the authorities did not pursue the matter further.

Respondent

The Respondent, Xiaojun Liu, is an individual.

On 7 May 2021, the Centre informed this Panel that the Centre did not receive a Response
from the Respondent on or before 6 May 2021, as such, the Respondent has not contested

the allegations of the Complaint and is in default.

Disputed Domain Name

The Disputed Domain Name was created on 4 October 2001.

Parties’ Contentions

Complainant

The Complainant made the following submissions in the Complaint:

I Identical/Confusingly Similar


https://www.adndrc.org/files/udrp/CN/CN-1300653_Decision.pdf

The Complainant contends that the Disputed Domain Name belongs to the Complainant
and the account login details of the Complainant were hacked and leaked, which led to the

Disputed Domain Name being stolen and used by another.

s Y& 1113775 .
The Complainant advocates that “6543” and @@a'@-com ” is known amongst the

gaming community.

The Complainant registered the appropriate licenses (in Simplified Chinese (Z#/& &5/l
FBLEEVAIIE) ~ (A ELEE A E) ) including the Internet Content Provider, a
permit issued by the Chinese Ministry of Industry and Information Technology (MIIT),
which is required to operate a website (“6543 /]\NJFEXK”) in the People’s Republic of China

(see Annex 7 of the Complaint).

To better utilize the “6543” wording in the operation of its online gaming business, the
Complainant organized a logo design bidding announcement on 18 August 2010. Over 60

design proposals were received. After several rounds of screening and modification,

NE Pz _
eventually the logo was decided to be * 54311, (see Annex 8 of the Complaint).

s Y& el )
The Complainant states that “ 6343-50"1 ” and “6543” were used extensively to

operate the Disputed Domain Name website (6543.com) from 2011 to 2013. After the
Disputed Domain Name was inappropriately stolen, the Complainant's online gaming

business came to a sudden halt in the second half of 2013 (see Annex 9 of the Complaint).

2 izl
According to the Complainant, the “ @®43'C°m ”service logos became the most

comprehensive, professional, and popular leisure gaming website in the People’s Republic
of China. The Complainant’s gaming products (in Simplified Chinese, “ ({E&IUJT) -

Oty ~ k)~ GRESCH) ~ (LAEBE 2) ~ (FfflIiE) Vetc...) are
very popular amongst gaming users. The online gaming business of the Complainant has

been strongly recommended in various influential platforms (including in Simplified
Chinese “H & HF} ~ A7 ERL ~ 360 HRE ~ —RUE (LALMEREXNCEE ) ~ R EE
~ K H %) (see Annex 11 of the Complaint).
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The Complainant stated that the 6943&0"‘ ”logo was used to participate in gaming

exhibitions (see Annex 13 of the Complaint).

. 2 1]1753%% |

The Complainant asserts that the usage of « @‘943"30"‘ ” and “6543” to operate many
different online games on other platforms was a success resulting in numerous
advertisements being generated. A list of such games (as below) was provided by the

Complainant in Annex 10 of the Complaint.

HeTBFABRAR
FS [#iIFASLE MR HB=HFE Pk
1 {4 = S B ) 1234 http: //www. 1234. en/wz/32993. html

SRR http: //games. sina. com. cn/w/n/2011-

2 (RANERZ) 12-06/1521558179. shtml

3 (KB 070732k 1 http://www. 07073. com/hys j/xinwen/543

444, himl
4 (o) — i (EEYYif# |http://www. eeyy. com/webgame/long jian
AR g/6543. html
. e (RETP: /S Swww, GuBu. com/frxz2/gl/201204/
=R 11l
5 (RANIEREZ) QuBu [ 1L 37 54155 html
L o https://ent. 163. com/game/11/1031/11/
Je B
6 (KRS P 3% THMINGELOO314J6M 2. html
\ N https://baike. baidu. com/item/%EI%AD
- f._- 2
7 (Bt EL Iy RO4%ETHADRIERESREERIBRETREA
8 CHlE ) T ?ttps:fﬁwm. douban. com/game/11591528
9 (& o)gie) ™o T R https://baike. sougou. com/v68963126. h
I tm?fromTit]le=%ET%BD%9 1%E9%A1%B5%ET -~
10 CESRPUFT) HREE R https://baike. baidu. com/item/BES%BE%

8 1%E6%B8%RIERESRIBRIBREERIERB- -

) . e PIiEed .
The Complainant submits that “ @‘943-‘:0"‘ ” and “6543” wordings were used

extensively in their online gaming service platforms and an official Weibo “6543 Jj7Xk”
was created which led to major responses being generated online (see Annex 12 of the

Complaint).

The Complainant further submits that by using the Disputed Domain Name in
collaboration with Baidu, it was able to generate revenue (see Annex 14 of the Complaint).

The Complainant also worked with many other companies, (in Simplified Chinese “F}k
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WKL ARAE ~ R PRI AR R EHAR AT ~ IR AH IR
NEF T HEFE R RE LR ETT El EB B MNERETAIRAE ~ |
LS ERAIRAE ~ EBHEMNARHCAIRAE NS F R A
RAE] ~ DK AR ERECAR A ~ M= AERAE ~ TNEES
SREBHAERAE ~ TG ERHECAR A S%E) in relation to advertising of its
games (see Annex 15 of the Complaint).

A, Ko JLiEx%, .
The Complainant states that by using the* @@43-@"1 ” and “6543” wordings and

logo in operating of its online gaming business, it was able to win multiple awards. Some
of the awards as stated in Simplified Chinese are “ “2013 F jr/Ze 17 /& A AE T F A ZE -

ALZHE G F G 6543 BTG E” ~ FEEF iz s @i 2011 412 A
31 HERIRAMIG R 2011 HEFEXGT M RAEN ST F S ~ N EE
HIJEXE (7 ) SN o F X Il 4 2 i P E e 17 =2 2013 /A 4%
XTI TN ~ RPN S B HT 2011 G [ E 4 fE 1 2 R TS
57 HEEXN S 2012 FE #E A EFE . (see Annex 16 of the
Complaint).

The Complainant contends that the Disputed Domain Name is unique to the Complainant,
having extensively used the Disputed Domain Name for a relatively long period of time,
even though the Complainant has not registered any trademark/service mark associated
with the Disputed Domain Name.

The Complainant relies on “WIPO Overview of WIPO Panel Views on Selected UDRP
Questions, Third Edition (WIPO Overview 3.0)” “To establish unregistered or common
law trademark rights for purposes of UDRP, the complainant must show that its mark has
become a distinctive identifier which consumers associate with the complainant’s goods

and/or services. ”

The Complainant drew to the attention of this Panel the case of UITGERVERIJ CRUX v.
W. FREDERIC ISLER WIPO Case N0.D2000-0575 in that “4 fundamental principle of

trademark law is that rights in a trademark can be acquired through use, and such rights

exist even though the trademark may not be registered.” and Einter Bank Zurich v.

Gianluca Olivieri WIPO Case N0.D2000-0091 “Therefore, for the purpose of deciding
8




the priority of rights on the addresses "finter.com™ and "finter.org", the priority of use by
Finter Bank Zdrich will not be determined only by the registration of the mark in 1995, but

by its prior use.”

111RFXX |

Despite not having registered the B543%F and “6543” as trademarks/services
marks, nevertheless the wide usage of the logo and wordings by the Complainant creates
an impression in the minds of consumers that the logo and wordings are associated with the
Complainant and its services, thus entitling the Complainant to enjoy the necessary legal

rights in relation to the logo/wordings.

ii.  Rights and Legitimate Interests

The Complainant contends that the Respondent does not have the legitimate legal rights
and interests in relation to the Disputed Domain Name. In support of such stance, the
Complainant submitted internet archives (see Annex 9 of the Complaint) as proof that after
the Disputed Domain Name was inappropriately stolen in or around 2013, the Respondent
did not use the Disputed Domain Name, and as such was left unused i.e., “Parked”?.
However, during this period of inactive use, advertisements advertising the selling of the
Disputed Domain Name were visible in the marketplace.

The Complainant is of the view that the mere registration of the Disputed Domain Name
by the Respondent is not sufficient to establish its rights or legitimate interests in it. In fact,
by using the Dispute Domain Name, the Respondent has deceived and confused and/or is
likely to deceive and confuse members of the trade and public into believing that the
Disputed Domain Name is in some way affiliated and/or associated and/or connected with

the Complainant.

The Complainant states that it has not authorized and/or consented to the Respondent to
use the Disputed Domain Name.

1 A parked domain is any registered domain name that isn't actively connected to any service like a website or email address.
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The Complainant further states that the use of the Disputed Domain Name by the

Respondent is unlawful and illegal as it was procured by an inappropriate manner.
iii. Bad Faith

The Respondent registered the Disputed Domain Name in bad faith after it was
inappropriately stolen from the Complainant. The Complainant reported the matter to the
Chinese Public Security Bureau (F1[E/\ZA143) on 14 June 2013 and 1 August 2013 (see

Annex 3 of the Complaint).

The Complainant submits that by using the Disputed Domain Name, the Respondent has
intentionally attempted to prevent the Complainant from using the Disputed Domain Name.

are clearly tainted with mala fide intention, knowing very well (due to its extensive and

'S - " Ke JikEXX |
substantial use) that the Complainant, has in the logo/wordings of “ éb scom ” and

“6543” marks.

As claimed by the Complainant, the Respondent further demonstrated maliciousness by
advertising for sale of the Disputed Domain Name. On a few occasions, the Respondent
.approached the Complainant offering to sell the Disputed Domain Name for a price
ranging from USD $30,000 to USD$ 100,000. The last communication stated that /27,25 7£

Pz 0 10 77 (For) LUTBUFFIEZATEEE T © WEBIEFAT A (see Annex
17 of the Complaint).

The Complainant submits that the intentions of the Respondent are clear, in that actions of
the Respondent show that the Disputed Domain Name was not used in good faith but bad
faith.

The Complainant further submits that the Respondent is not providing commercial services

but is merely holding the Disputed Domain Name in bad faith with the view of preventing

the Complainant from using the Disputed Domain Name (see Annex 9 of the Complaint).
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The mala fide intention and lack of good faith of the Respondent can clearly be inferred as

LB AR MEA
the Respondent would have been aware of the Complainant’s “ @@ scom > and

“6543” marks. In the opinion of the Complainant, this is clear evidence of bad faith.

Respondent

The Respondent did not reply to the Complainant’s contentions as stated in the Complaint.
Findings

Having considered all the documentary evidence before me including newly presented
evidence that was reasonably unavailable to the Complainant during the Initial Complaint
and the Respondent’s non-participation in these proceedings after being afforded every
opportunity to do so in accordance with Paragraph 5(f) of the Rules, the Panelist is of the
view that it should proceed to decide on the Disputed Domain Name, based upon the
Complaint and evidence adduced by the Complainant as contained within the Complaint.

Paragraph 5(f) of the Rules stipulates that:

“If a Respondent does not submit a response, in the absence of exceptional
circumstances, the Panel shall decide the dispute based upon the

complaint.”
Whereas Paragraph 10(d) of the Rules states that:

“The Panel shall determine the admissibility, relevance, materiality and

weight of the evidence.”
Similarly, Paragraph 11(a) of the Rules provides that:

“Unless otherwise agreed by the Parties, or specified otherwise in the
Registration Agreement, the language of the administrative proceeding shall

be the language of the Registration Agreement, subject to the authority of

11



the Panel to determine otherwise, having regard to the circumstances of the

administrative proceeding.”

In the present case the Parties had not agreed to use a particular language for these
proceedings. As the Registration Agreement is in the English language as confirmed by the
Registrar in its correspondence to the Centre of 10 April 2021, then in accordance with
Paragraph 11(a) of the Rules, the language of the administrative proceedings shall be in the

English language.

On 15 April 2021, the Complainant wrote to the Centre justifying its stance that the
proceedings should be conducted in the Chinese language. The reasons given include the

following:

1.  The Respondent should be proficient in the Chinese language;

2. The Complainant and the Respondent (or Group/Affiliates) use the
Chinese language in the email exchanges and their names are also in
the Chinese language;

3. According to the information of the Respondent provided by the
Registrar, the name of the Respondent and the address or contact
details are based within the People’s Republic of China; and

4. If the Complainant is required to use other languages other than the
Chinese language in these proceedings then the Complainant would
need to spend extra time to translate the relevant documents, evidence

and/or materials.

In these circumstances given that the Complaint is drafted in the Chinese language which
is not in line with the Registration Agreement and that the Respondent has failed to
communicate on the matter, the Panelist considers that it would be appropriate (and
without prejudice to any of the parties) for the present proceedings to be conducted in the
English language in line with Paragraph 11(a) of the Rules. In saying this, the Panel does
not require the Complainant to translate the Complaint and the annexes attached to the
Complaint. With this in mind the Panelist shall issue its decision in both the Chinese and
English languages. Should there be any discrepancies in the Chinese and English language
of the decision the English language decision shall take precedence.

12



The Policy provides, at Paragraph 4(a), that each of three findings must be made for a

Complainant to prevail:

A. Disputed Domain Name is identical or confusingly similar to a trademark or

service mark in which Complainant has rights; and

B. The Respondent has no rights or_legitimate interests in respect of the

Disputed Domain Name; and
C. Disputed Domain Name has been registered and is being used in bad faith by

the Respondent.

The Panelist would like to state that the Respondent’s non-participation in these
proceedings (i.e., default) would not by itself mean that the Complainant claims are
deemed to have prevailed. In fact, the Respondent’s default is not necessarily an admission
that the Complainant’s claims are true. The burden of proof still rests with the Complainant
to establish the three elements contained within Paragraph 4(a) of the Policy as stated
above by a preponderance of the evidence for the Panelist to determine in accordance with
Paragraph 10(d) of the Rules.

Although this is a re-filled case, nevertheless the Complainant has presented new evidence

that was not tendered in the Initial Complaint to support its case.

A. ldentical / Confusingly Similar

The Complainant contends that the Disputed Domain Name is confusing similar to the
Complainant’s logo/wordings and in support of such stance relies on “WIPO Overview of
WIPO Panel Views on Selected UDRP Questions, Third Edition (WIPO Overview 3.0)”.

Paragraph 1.3 of the WIPO Overview 3.0 states that:

“1.3 What does a complainant need to show to successfully assert

unregistered or common law trademark rights?

To establish unregistered or common law trademark rights for purposes of

the UDRP, the complainant must show that its mark has become a

13



distinctive identifier which consumers associate with the complainant’s

goods and/or services.

Relevant evidence demonstrating such acquired distinctiveness (also
referred to as secondary meaning) includes a range of factors such as (i) the
duration and nature of use of the mark, (ii) the amount of sales under the
mark, (iii) the nature and extent of advertising using the mark, (iv) the
degree of actual public (e.g., consumer, industry, media) recognition, and (v)

consumer surveys.

(Particularly with regard to brands acquiring relatively rapid recognition
due to a significant Internet presence, panels have also been considering
factors such as the type and scope of market activities and the nature of the

complainant’s goods and/or services.)

Specific evidence supporting assertions of acquired distinctiveness should
be included in the complaint; conclusory allegations of unregistered or
common law rights, even if undisputed in the particular UDRP case, would
not normally suffice to show secondary meaning. In cases involving
unregistered or common law marks that are comprised solely of descriptive
terms which are not inherently distinctive, there is a greater onus on the
complainant to present evidence of acquired distinctiveness/secondary

meaning.

As noted in section 1.1.2, for a number of reasons, including the global
nature of the Internet and Domain Name System, the fact that secondary
meaning may only exist in a particular geographical area or market niche
does not preclude the complainant from establishing trademark rights (and
as a result, standing) under the UDRP.

Also noting the availability of trademark-like protection under certain
national legal doctrines (e.g., unfair competition or passing-off) and
considerations of parity, where acquired distinctiveness/secondary meaning
is demonstrated in a particular UDRP case, unregistered rights have been
found to support standing to proceed with a UDRP case including where the

complainant is based in a civil law jurisdiction.

14


https://www.wipo.int/amc/en/domains/search/overview3.0/#item112a

The fact that a respondent is shown to have been targeting the
complainant’s mark (e.g., based on the manner in which the related website
is used) may support the complainant’s assertion that its mark has achieved

significance as a source identifier.

Even where a panel finds that a complainant has UDRP standing based on
unregistered or common law trademark rights, the strength of the
complainant’s mark may be considered relevant in evaluating the second

and third elements. ” [Emphasis added]

The threshold test for confusing similarity under the Policy involves a comparison between
the relevant marks/logos/wordings belonging to the Complainant and the Disputed Domain
Name to ascertain the presence of the trademark/mark in the Disputed Domain Name. In
order to satisfy this test, the relevant marks/logos/wordings would generally need to be
recognizable as such within the Disputed Domain Name, with the addition of merely
descriptive, common or geographical wording typically being regarded as insufficient to
prevent a finding of confusing similarity.

In essence, this Panel has to consider whether the Disputed Domain Name, namely,

<6543.com>, is a central and distinguishable part of the Complainants’ marks.

The Disputed Domain Name contains two elements: (i) “6543” and (ii) top-level generic
domain “.com”. It is well established that the top-level generic domain “.com” does not
have trademark significance, conferring no distinctiveness to the domain name sufficient to
avoid user confusion, and should be ignored for identifying the “confusing similarity”

element.

On a side-by-side comparison of the Disputed Domain Name and the textual components
of the Complainant’s logo/wordings, the mark is recognizable within the Disputed Domain
Name. In fact, the Disputed Domain Name incorporates the entirety of the

mark/logo/wordings of the Complainant.
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The distinctive part of the Disputed Domain Name <6543.com> is “6543”, which is

0 &5 Jhzied
confusingly similar to the Complainant’s * @Q‘#S.com » and “6543” marks thus

creating a likelihood of confusion amongst internet users.

The Panelist finds that the Complainant has rights in the mark/logo/wordings acquired
through use.

The Panelist agrees with the Complainant’s contentions that the Disputed Domain Name is

2 A P
the same and is a central and distinguishable part of the Complainant’s “ @Q@-CO"‘ ”

and “6543” marks. The Panelist further concurs with the Complainant’s stance that the
Disputed Domain Name can easily mislead members of the public into believing that the
Disputed Domain Name is owned or operated by the Complainant, or that the Respondent

has a relationship or association with the Complainant in some way or form.

As stated previously, the Respondent has not contested the allegations of the Complaint

and is in default.

For the foregoing reasons, the Panelist concludes that the Complainant has discharged the
burden of proof to establish the elements of identical and confusingly similar trademark or

service mark in accordance with Paragraph 4(a) (i) of the Policy.
B. Rights and Legitimate interests

The burden of proof shifts to the Respondent once the Complainant provides prima facie

evidence showing that the Respondent lacks legitimate rights or interests.

Paragraph 4(c) of the Policy provides a list of non-exhaustive circumstances, any of which
is sufficient to demonstrate that a Respondent has rights or legitimate interests in the

Disputed Domain Name:

(i) before any notice to the Respondent of the dispute, the Respondent’s
use of, or demonstrable preparations to use, the Disputed Domain
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Name or a name corresponding to the Disputed Domain Name in
connection with a bona fide offering of goods or services; or

(i)  the Respondent (as an individual, business, or other organization) has
been commonly known by the Disputed Domain Name, even if the
Respondent has acquired no trademark or service mark rights; or

(iii) the Respondent is making a legitimate non-commercial or fair use of
the Disputed Domain Name, without intent for commercial gain to
misleadingly divert consumers or to tarnish the trademark or service

mark at issue.

There is no evidence that the Complainant has authorized, licensed, or permitted the
Respondent to register or use the Disputed Domain Name or to use the mark. In fact,
according to the Complainant the mark was inappropriately acquired by the Respondent

with mala fide intentions.

The Panelist finds on record that there is therefore a prima facie case that the Respondent
has no rights or legitimate interests in the Disputed Domain Name, and the burden shifts to
the Respondent to produce evidence to rebut this presumption.

The Respondent has failed to show that it has acquired any trademark rights in respect of
the Disputed Domain Name or that the Disputed Domain Name has been used in
connection with a bona fide offering of goods or services. The Complainant has neither
authorized nor consented to the Respondent to use the Complainant’s trademarks/marks.

There has been no evidence adduced to show that the Respondent has been commonly

known by the Disputed Domain Name.

There has been no evidence adduced to show that the Respondent is making a legitimate

non-commercial or fair use of the Disputed Domain Name.

The Complainant has in a credible way alleged that the Respondent has no rights or
legitimate interests in respect of the Disputed Domain Name whereas the Respondent has
failed to show that the Respondent has any rights or legitimate interests in respect of the
Disputed Domain Name. This ineffectively entitles the Panelist to infer that the

17



Respondent has no rights or legitimate interests in respect of the Disputed Domain Name at

issue.

To sum up, the Panelist is satisfied on the totality of the evidence before it that the
Respondent’s use of the Disputed Domain Name is not in connection with a bona fide
offering of goods or services. The Respondent has not been authorized or licensed by the
Complainant to use its marks. Nor is there any evidence that the Respondent has been
commonly known by the Disputed Domain Name or similar name. Neither is there
evidence that the Respondent has been making a legitimate non-commercial or fair use of
the Disputed Domain Name, without intent for commercial gain to misleadingly divert

consumers or to tarnish the mark of the Complainant.

In the circumstances, the Panelist concludes that, on a balance of probabilities, the
Complainant has discharged its burden of proof to show that the Respondent has no rights
or legitimate interests in respect of the Disputed Domain Name pursuant to paragraph 4(a)
(i) of the Policy.

C. Bad Faith

Paragraph 4(b) of the Policy sets out four (4) factors in which the Panelist shall take into
consideration in determining whether the Respondent has registered and used the Disputed
Domain Name in bad faith. Either one (1) of these four (4) factors being evident would

amount to registration and use in bad faith on the part of the Respondent.

Bad faith cannot be presumed, but once the Complainant has presented some evidence to
establish a prima facie case, the onus then shifts onto the Respondent to either justify or

explain its business conduct.

From the evidence submitted by the Complainant, the Respondent attempted on a few
occasions to sell the Disputed Domain Name back to the Complainant for a price ranging
from USD $30,000 to USD$ 100,000. As such the Panelist contends that the Respondent’s
bad faith is evident by Paragraph 4(b) (i) of the Policy:
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“(i) circumstances indicating that you have registered or you have acquired
the domain name primarily for the purpose of selling, renting, or otherwise
transferring the domain name registration to the complainant who is the
owner of the trademark or service mark or to a competitor of that
complainant, for valuable consideration in excess of your documented out-

of-pocket costs directly related to the domain name ”

The Panelist finds that, given the fact that the Complainant’s trademark/mark is widely
known, it is overwhelmingly likely that the Respondent, was aware that it was infringing
the Complainant’s trademark/mark. Therefore, the Panelist concludes that the Respondent
has acquired the Disputed Domain Name primarily for the purpose of selling, renting, or
otherwise transferring the Disputed Domain Name registration to the Complainant who is
the owner of the trademark or service mark, for valuable consideration in excess of the
Respondent’s documented out-of-pocket costs directly related to the Disputed Domain
Name, in line with one of the four factors the Panelist needs to take into consideration in
determining whether the Respondent has registered/used the Disputed Domain Name in

bad faith, namely paragraph 4(b)(i) of the Policy.

For the foregoing reasons, the Panel concludes that the Complainant has discharged the
burden of proof to establish that the Respondent registered and used the Disputed Domain
Name in bad faith in accordance with Paragraph 4(a) (iii) of the Policy.

Reverse Domain Name Hijacking

Paragraph 15(e) of the Rules provides that, if “...after considering the submissions the
panel finds that the complaint was brought in bad faith, for example in an attempt at
Reverse Domain Name Hijacking or was brought primarily to harass the domain-name
holder, the panel shall declare in its decision that the complaint was brought in bad faith

and constitutes an abuse of the administrative proceeding”.

Reverse Domain Name Hijacking is defined under the Rules as “...using the Policy in bad

faith to attempt to deprive a registered domain-name holder of a domain name”.
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In light of the conflicting decisions as to whether it is necessary for a Complainant to
establish both bad faith registration and bad faith use, the Panel does not find this to be a

case of Reverse Domain Name Hijacking.

Decision

For the foregoing reasons and in accordance with Paragraph 4(a) of the Policy and
Paragraph 15 of the Rules, the Panelist is satisfied that the Complainant has sufficiently
proved the existence of all three elements pursuant to Paragraph 4(a) of the Policy. The
Panel orders that the Disputed Domain Name <6543.com> be transferred to the

Complainant.

(774

Dr. Christopher To
Panelist

Dated: 24 May 2021
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