\@0 ASIAN DOMAIN NAME DISPUTE RESOLUTION CENTRE
lﬂ”” g\ —— Acharitable institution limited by guarantee registered in Hong Kong

(Hong Kong Office)

ADMINISTRATIVE PANEL DECISION

Case No. HK-1200447
Complainant: Cathay Pacific Airways Limited
Respondent:  Tran Hai Bang

1. The Parties and Contested Domain Name
The Complainant is Cathay Pacific Airways LimiteflHong Kong.
The Respondent is Tran Hai Bang, of Hoh Chi MintyQVietnam.

The domain name at issue <cathay-pacific.net>"{(dhgputed Domain Name”) was registered
by Respondent with eNom Inc., of Washington, USA.

2. Procedural History

The Complaint was filed with the Hong Kong Officé the Asian Domain Name Dispute
Resolution Center (the “ADNDRC”) on July 17, 201@2n July 18, 2012, the ADNDRC
transmitted by email to eNom a request for registeaification in connection with the Disputed
Domain Name. On July 19, 2012, eNom transmittectimail to the ADNDRC its verification
response confirming that the Respondent is listedha registrant and providing the contact
details. The ADNDRC verified that the Complaintis@d the formal requirements of the
Uniform Domain Name Dispute Resolution Policy (tHolicy” or “UDRP”), the Rules for
Uniform Domain Name Dispute Resolution Policy (tHRules”), and the ADNDRC
Supplemental Rules for Uniform Domain Name DispR#solution Policy (the “Supplemental
Rules”).

In accordance with the Rules, paragraphs 2(a) #ajl the ADNDRC formally notified the
Respondent of the Complaint, and the proceedingsr@nced on July 23, 2012. In accordance
with the Rules, paragraph 5(a), the due date fapBRaese was August 12, 2012. No Response
was filed by the Respondent in the proceedings.

The ADNDRC appointed Jacques de Werra as the solelist in this matter on August 27, 2012.

The Panel determines that the appointment was maatcordance with para. 6 of the Rules and
Articles 8 and 9 of the Supplemental Rules.
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3.  Factual background

The Complainant is a company incorporated undelative of Hong Kong the main business
activity of which is to offer air transportation passengers and cargo services at the
international level. The high qualities of Compkamnt's services has been confirmed by many
international awards. The Complainant operatestigh many countries of the world, including
to/from Vietnam.

The Complainant is the owner of many “CATHAY PACGIFItrademarks around the world,
including in Vietnam which is the country where Respondent is based (trademark No 28597
registered on May 31, 1997, “the Trademark”).

The Complainant operates various corporate websitelsiding its main official corporate
website at the domain name < cathaypacific.com>kwhias registered on September 15, 1995.

The Disputed Domain Name was registered on Feb@ie2012. At the time when the
Complainant discovered it (in May 2012), it wasdigeconnection with a website which
presented Complainant’s activities in the traveustry in Vietnam (whereby the services are
offered by a Viethamese company operated by thpdReent) and used official logos and
pictures of the Complainant (without authorizatadrihe Complainant).

The Complainant sent a cease and desist letthetRéspondent on June 6, 2012 requesting the
cancellation/transfer of the Disputed Domain Namthe Complainant. The Respondent replied
on June 20, 2012, that it had removed all tradesnfdim the website and that there was no
confusion given that airplane tickets are suffidiehigh so that customers cannot be mislead,
that Respondent was selling flight tickets of thmr@lainant and that the website associated
with the Disputed Domain Name contained a notiaaihg that it did not belong to the
Complainant.

The Respondent has refused to cancel or trangdddigputed Domain Name to the Complainant
which is still used to present Respondent’s trageincy services including airline ticketing
services. The website associated with the DispDtadain Name still contains official pictures
of events of the Complainant.

The Respondent has registered other domain namesgonding to the names of airlines,
including <japan-airlines.vn>, <united-airlines.yrxair-france.vn>, and uses them for the same
purpose as the Disputed Domain Name.

4. Parties’ Contentions
A. Complainant
The Complainant’s contentions may be summarizddlesvs:
I. The Disputed Domain Name is identical or at leasifiesingly similar to the
Trademark;
ii. The Respondent is not commonly known by the Tradkmad its use of the
Disputed Doman Name does not constitute a bonaofféeing of goods or

services. The Respondent has registered the Dpdmain Name in order to
secure business off the back of the Complainant;
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iii. The Respondent has registered the Disputed DoneimeNn order to prevent
the Complainant from reflecting the Trademark coaresponding domain name
and has engaged in pattern of such conduct. ThgoRdent has also attempted
to attract for commercial gain internet users sonebsite by creating a likelihood
of confusion with the Complainant and with the Teadhrk as to the source,
sponsorship, affiliation, or endorsement of Resgoi'd activities in connection
with the Disputed Domain Name. In view of the Coanphnt and the
Trademark’s fame and reputation, there is no atbaceivable motive for the
Respondent’s registration and use of the Disputaahdn Name if not by
making reference to the Complainant’s businessities.

B. Respondent
The Respondent did not file a response in theseepbings.
5.  Findings

The ICANN Uniform Domain Name Dispute Resolutioni&pprovides, at Paragraph
4(a), that each of three findings must be madederdor a Complainant to prevail:

I. Respondent’s domain name must be identical or samly similar to a
trademark or service mark in which Complainant tgtgts; and

il. Respondent has no rights or legitimate interestespect of the domain
name; and

ii. Respondent’s domain name has been registered &ethig used in bad faith.

A) Identical / Confusingly Similar

The Panel is satisfied that the Complainant hastsitgp the Trademark in Vietnam (where the
Respondent is based) as well as in many other gesnt

A comparison between the Disputed Domain Name hedr'tademark shows that the Disputed
Domain Name is identical to the Complainant’'s Tradek (subject to the hyphen which is no
relevance here).

As a result, based on the rights of the Complaimatite Trademark and on the identity between
the Trademark and the Disputed Domain Name, thelR@us that the conditions of paragraph
4(a)(i) of the Policy are met.

B) Rights and Legitimate Interests

Pursuant to paragraph 4(c) of the Policy, the Redgot may establish rights to or legitimate
interests in the Disputed Domain Name by demonsgainy of the following:

(i) before any notice to it of the dispute, thep@sdent’s use of, or demonstrable preparations to
use, the domain name or a hame corresponding tddimain name in connection withbana

fide offering of goods or services; or

(ii) the respondent has been commonly known bydibmain name, even if it has acquired no
trademark or service mark rights; or

(i) the respondent is making a legitimate noncaneial or fair use of the domain name,
without intent for commercial gain, to misleadingliert consumers or to tarnish the trademark
or service mark at issue.
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Although the Complainant bears the ultimate burdénestablishing all three elements of
paragraph 4(a) of the Policy, previous panels l@resistently ruled that paragraph 4(c) of the
Policy shifts the burden to the Respondent to ctaneard with evidence of a right or legitimate
interest in the domain name, once the Complainast inade grima facie showing. See
Document Technologies, Inc. v. International Electronic Communications Inc., WIPO Case No.
D2000-0270.

In the Panel’s opinion, the Complainant has magbeima facie case against the Respondent.
The Respondent indeed registered the Disputed DoN@me which corresponds to the famous
Trademark owned by the Complainant.

The Complainant has also established that the Regpb has no right in the Disputed Domain
Name, that he is not authorized or licensed tatlhesdrademark.

The Panel thus accepts the Complainaptima facie showing and it is consequently up to the
Respondent to come forward with evidence of a righdr legitimate interests in the Disputed
Domain Name.

The explanations given by the Respondent beforénthation of the proceedings (including the
fact that there would be no customer confusion mithee high price of airplane tickets) do not
create such legitimate rights or interests of tlesg®ndent on the Disputed Domain Name also
because the Respondent is clearly using the DidpD@main Name in connection with a
commercial activity affecting the Complainant i thirline industry.

The Panel consequently finds that the Respondentnbaright or legitimate interests in the
Disputed Domain Name pursuant to paragraph 4(af(if)e Policy.

C) Bad Faith

Paragraph 4(b) of the Policy states that any offtilewing circumstances, in particular but
without limitation, shall be considered evidenceegistration and use of a domain name in bad
faith:

(i) circumstances indicating that the respondergistered or acquired the domain name
primarily for the purpose of selling, renting, otherwise transferring the domain name
registration to the complainant (the owner of tiaglémark or service mark) or to a competitor of
that complainant, for valuable consideration inesscof documented out-of-pocket costs directly
related to the domain name;

(ii) circumstances indicating that the respondegistered the domain name in order to prevent
the owner of the trademark or service mark fronerting the mark in a corresponding domain
name, provided that the respondent has engagedatiean of such conduct;

(iif) circumstances indicating that the respondegistered the domain name primarily for the
purpose of disrupting the business of a competitor;

(iv) circumstances indicating that the respondetentionally is using the domain name in an
attempt to attract, for commercial gain, Interng¢ns to its website or other on-line location, by
creating a likelihood of confusion with the complant's mark as to the source, sponsorship,
affiliation, or endorsement of the respondent’s siebor location or of a product or service on
its website or location.

The examples of bad faith registration and usda#t in paragraph 4(b) of the Policy are not
meant to be exhaustive of all circumstances fronthvhuch bad faith may be found. Skststra
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Corporation Limited v. Nuclear Marshmallows, WIPO Case No. D20(-0003. The overriding
objective of the Policy is to curb the abusive s&gition of domain names in circumstan
where the registrant is seeking to profit from agxploit the trademark of another. S
Match.com, LP v. Bill Zag and NWLAWS.ORG, WIPO Case No. D200a230.

In this case, the Panel holds that the Responeégigtered the Disputed Domain Name in
faith because the Trademark is distinctively idgitg the Complainai and the Respondent
could not have failed tknow of the Trademark beforegistering the Disputed Domain Nar
The use of the Disputed Domain Name in connectiith airlines ticketing services cleat
confirms that the Respondent had the Complainant the Trademark in mind when
registered the Disputed Domain Na

The Panel further holdbat the Respondent registered and used the Ddmain Name b
intentionally attempting to attract users, for coemoml gain, to its website by creating
likelihood of confusion with the Complainant’s Teadark as the source, sporship, affiliation
or endorsement of the Respondent’'s web:See by analogyustrian Airlines AG v. Sanley
Varanian, WIPO Case No. D20(-1027 (urauthorized airline ticketinservices). The Panel
finally notes that the Respondent has also registered domain names corresponding
famous global airlines companies and similarly usesn for attracting business for its tra
ticketing and agencgervice, thereby showing that the Respondent has encin a pattern of
conduct of registerindomain nams in order to prevent the respectoaener of the trademark «
service mark from reflecting the miin the corresponding domain nangééo)(ii) of the Policy).

The Respondent claimed in a communication to they@ainant before these proceedings w
initiated that its posting of a disclaimer on the wbsissociated with the Disputed Dom
Name would prevent any risk of confusion. The Paloals not agree. The disclaimer comes
late, as the confusion has already occurred befomgser discovers (ife ever does) the
disclaimer. SeeRapidShare AG, Christian Schmid v. BlueHost.com Inc., Ben Ahmed Nejib,
WIPO Case No. D2010891 (“The [p]anel accepts the [clomplainant’s contensiothat ¢
disclaimer is ineffective to dispel bad faith iretise of the [Jomain [n]Jame, as by the tin
Internet users see the disclaimer, the unauthorisechas already occurred, and Internet tr.
has already been diverted to the [w]ebsi

For these reasons, the Panel considers that thel@mant has established t the Disputed
Domain Name was registered and is being used inféi#d by the Respondent pursuant
paragraph 4(a)(iii) of the Polic

6. Decision

For all the foregoing reasons, in accordance wattagraphs 4(i) of the Policy and 15 of
Rules, thePanel orders that the domain na< cathay-pacific.netbe transferred to tr

Complainant.

Jacques de Werra
Panelist

Dated: September 9, 2012
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